







May 27, 2011

APPEAL TO THE BOARD OF ADJUSTMENT 

From:  Myron Beckenstein, Brooks Browne, Elizabeth Cadell, Henry Cadell, Joan Claybrook, Anne Duffin, Ann Durkos, Mike Durkos, Elissa Feldman, George Gephart, Nancy Gephart, Patricia L.  Miller, Richard W. Miller, Anthony E. Murray, Lanie Odlum

Re:  Appeal of the Decision by Diana Smith, Town Manager, Dewey Beach,
Concerning 15 Property Owners’ Request to the Board of Adjustment to hear an Appeal On the Ruddertowne Development Project, as Beyond the Scope of her Authority and Unauthorized by Law

On March 25, 2011, 15 Dewey Beach property owners requested a Board of Adjustment hearing under Sections 185-65 and l85-66 of the Dewey Beach Delaware Zoning Code concerning the Town Hall decision on the Mutual Agreement and Release (MAR) covering the Ruddertowne property, as limited by the Dewey Beach Town Charter and the Dewey Beach Zoning Code (Section 185).  See detailed discussion on the March 25, 2011 Memorandum.
No response has been received from the Board of Adjustment to this request for a hearing.

On May 2, 2011, Diana Smith, sent a letter to Joan Claybrook, one of the signers of the March 25, 2011, Appeal to the Board Adjustment.  In that letter she states that our March 25, 2011, appeal “cannot be forwarded to the Board of Adjustment” because we are not challenging a decision of an “administrative official” of Dewey Beach as the statute requires but rather a decision of the Town Council, and the subject matter of “the hearing request is not within the Board of Adjustment’s appellate jurisdiction” because the MAR was a decision by the Dewey Beach Town Council, which is not an “administrative official”.  
On May 3, 2011, Joan Claybrook responded to the Town Manager, Diana Smith, refuting her ability to prevent the Board of Adjustment from hearing our original appeal.  This is a new appeal to the Board of Adjustment challenging the Town Manager’s unauthorized decision and her reasoning for refusing to officially deliver our appeal to the Board of Adjustment, which apparently has stopped the Board of Adjustment from proceeding to hear the appeal. We content the Board of Adjustment can and should act to hear the March 25, 2011 appeal irrespective of the belief of the Town Manager.   
First and foremost, the Town Manager of Dewey Beach does not have any authority whatsoever to decide whether the Board of Adjustment can hear any particular appeal.  There is no statutory authority allowing any involvement of the Town Manager in such a decision.  The Town Manager action in her May 2, 2011, letter was totally outside of the scope of her authority.  Only the Board of Adjustment under Article X, sections 185-64 to 185-66 has the authority “To hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the administration or enforcement of this chapter.”  
The Town Hall and Town Manager serve merely a ministerial function in receiving and delivering appeals to the Board.   The Board has no official office and therefore its mail and official papers are delivered to Town Hall.  But Town Hall has no substantive function and cannot refuse to deliver the document we filed with the Board of Adjustment.    
Further, the March 25, 2011 property owners’ appeal directly challenges a decision involving the Town manager as signer of the MAR and the Town Council. Consequently, the Town Council or any employee acting at the direction of the Town Council or under the umbrella of “Town Hall” has a direct and specific conflict of interest that prevents them from determining whether or not the Board of Adjustment has jurisdiction to hear an appeal.  
The Board of Adjustment is an independent body established to hear zoning-based appeals, and its authority to hear appeals cannot be restricted by the granting the body (or the employees of that body) against which an appeal is being taken.  Such a body is constricted by conflicts of interest and cannot determine whether or not an appeal is proper.


In addition, the Board of Adjustment must determine whether or not it has authority to hear an appeal after hearing evidence from the Appellant and the Town. Even if there were no conflict of interest, Diana Smith and Town Hall would still lack authority to say which appeals the Board of Adjustment may or may not hear.  
Smith’s letter indicates that “Town Hall has concluded through its administrative review process that the appeal is improper as filed and it cannot be forwarded to the Board of Adjustment.” The Dewey Beach Town Code does not provide for an “administrative review” by Town Hall of Board of Adjustment appeals prior to forwarding an appeal to the Board of Adjustment. 
Imposing any such ad hoc layer of review would not only effectively change the rules in the middle of the process, but, as mentioned above, provides a process whereby Town Hall, whose decision is being appealed, would have the authority to then determine which appeals should be heard by the Board of Adjustment. Any such screening process is directly contrary to the Dewey Beach Town Code and the purpose of the Board of Adjustment’s establishment.

Further, it is my understanding that Diana Smith was advised by one or perhaps more Council members not to send her May 2, 2011 letter because they made it very clear that she lacked authority to do so.   While she claimed to be acting under the authority of “Town Hall”, in fact the Town Council did not authorize her to do so, and there is no statutory authority authorizing her to make a decision on whether the Board of Adjustment can hear appeals. 
 We also find it difficult to believe that the Town Solicitor, Glenn Mandalas, prepared or authorized Smith’s letter given the clear statutory authority for only the Board of Adjustment to make decisions about appeals.  In fact, we would not be surprised if he advised exactly the opposite—that she should not send the May 2, 2011 letter because she lacked authority to do so.  At the May 14, 201l, Town Council Meeting, Diana Smith and Glenn Mandalas both refused to answer a direct question from property owners in attendance about the exact citation in the Town code of her authority to stop delivery of our Appeal to the Board of Adjustment.

 Smith indicates in her letter that she consulted with the Town Solicitor, and outside litigation counsel for the Town, but she does not reveal what they told her, and she does not reveal whether she now considers Dewey Beach Enterprises attorneys as “outside  litigation counsel for the Town” since they were part of the MAR.   
As to whether the March 25, 2011, appeal was proper and within the Board’s subject matter appellate jurisdiction, the appeal was appropriately filed because the Town Council acted in an administrative capacity when it approved the Mutual Agreement and Release at the February 26, 2011 meeting.
 The Council approved the Mutual Agreement and Release specifically by resolution and not by ordinance.  In taking this action on the MAR contract, the Town Council was merely approving a contract which is an administrative function.  
This is clear since it was signed by Diana Smith as the Town Manager in an administrative capacity.  It is illogical to claim that a resolution (not an ordinance) passed by the Town Council in agreeing to a contract is not an administrative action when it was signed by the Town Manager, the chief administrative official whose actions are subject to review by the Board of Adjustment.  If it were an ordinance changing the law, it would be signed by the Mayor or other Commissioner.  
Further, Section 10-2 of the Dewey Beach code defines an “Official” as “Any elected or appointed official of the Town of Dewey Beach” and defines “Official Responsibility” as “Any direct administrative or operating authority at any level, either exercisable alone or with others, either personally or through subordinates to approve, disapprove, recommend or otherwise direct action on behalf of the Town of Dewey Beach.”
A dictionary definition of “administrative official” is “a worker who holds or is invested with an office”.  

These definitions clearly encompass non-legislative actions by the Town Council as carried out by the Town Manager as chief administrative officer of the Town. 

We urge the Board to immediately hire an independent attorney to assist the Board in addressing the issues raised in our appeal of March 25, 2011.   The town solicitor and associated litigation attorneys are all conflicted and cannot represent or advise the Board of Adjustment.  

For all of the reasons outlined above, we hereby appeal Diana Smith’s May 2, 2011 letter to me denying our original appeal to the Board of Adjustment and ask the Board of Adjustment to assert its statutory function of hearing our March 25, 2011 appeal.  







Sincerely







Joan Claybrook
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